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Century Canada and Australia
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The author compares two early twentieth century criminal cases, one Australian and
one Canadian, involving carnal knowledge of a child. The cases illustrate the parallel
development of the doctrine of corroboration in sexual assanlt cases in the two
countries — a doctrine which was based on the belief that the testimony of women and
girls in such cases was inberently suspect. By requiring that corroborating evidence be
independent of the complainant’s testimony, and by interpreting that reguirement in
an extremely rigid way to exclude particular items of evidence that strongly supported
the complaints, the cowrts in both cases imposed wnjustified obstacles to the conviction
of men accused of sexual offences. This misuse of the doctrine of corvoboration
contradicted the ideals of evenbanded justice and gender equality in both Canada and
Australia.
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Introduction

Canadian and Australian scholars have increasingly begun to
search each other’s historical legal records for evidence of
similarity and difference. The two countries have much in
common. They were birthed as colonies by the same mother
country and share roots in the British commonwealth tradition.
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Both countries were bestowed with virl;uaﬂ}f identical common
law and legislative heritages. Both share a history of patriarchy, of
political, social and economic imbalances between men and
women that resonate in law. The comparative analysis of
women'’s legal history in Canada and Australia is a potentially
rich field, which will contribute to the rask of articulating what is
unique or particular about the historical foundation of the two
nations.

This paper examines the similarity and distinctiveness of
Canadian and Australian legal traditions through the lens of
sexual assault law in the early twentieth century. Both countries
inherited a criminal law that was premised upon British common
law traditions of judicial precedent. The constitutional framework
in Canada located the criminal law power within the federal
sphere, while the Australian nation placed 1t under the
jurisdiction of the individual states. Canada departed from the
British example by codifying its criminal law in 1892." Some
Awustralian states, such as Victoria, remained true to the common
law tradition, but others, such as Western Australia in 1902,
codified their criminal law.® All of the codifications were
substantially influenced by the work of the British jurist Sir James
Fitzjames Stephen, whose draft code failed to secure enactment in
Britain, but obtained currency within the larger commonwealth.”
Most importantly, Canadian and Australian judges remained
highly deferential to British judicial pronouncements in the field
of criminal law, citing British appellate rulings regularly, often in
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1. Criminal Code 1892, 5.C. 1892, c. 29 [hereinafter Criminal Code 1892].

2. Criminal Code 1902 (W.A), 1 & 2 Ed. VII, Ne. 11 [hereinafter Criminal Code
1902 (W.A)).

3. D.H. Brown, The Genesis of the Canadian Criminal Code of 1892 (Toronto;
Osgoode Society, 1989).
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preference to local appellate decisions, and occasionally in spite of
their own country’s statutory departures from the British law
concerned.

The focus of this article will be two early twentieth century
trials, R. v. Sullivan, decided in Perth, Western Australia in 1913°,
and Hubin v. The King, decided in Winnipeg, Manitoba in 1927.°
These cases offer useful illustrations of the judicial reasoning
spawned by sexual assault proceedings in the two countries during
this period. The issues concerned, the types of evidence adduced
and the legal arguments raised in these two cases typify the sexual
assault trials that focused on the doctrine of corroboration in the
early twentieth century.® Both cases involved thirteen-year old
complainants, and accused men charged with the offence of
“carnal knowledge” perpetrated upon women under the age of
consent. Both decisions focused on the legal framework for
assessing female credibility; both dwelled, in depth, on the
doctrine of corroboration; and both resulted in convictions at
trial which were quashed on appeal. Both cases also present a
wealth of factual detail. Swllivan is richly documented in the
surviving archival records and the contemporary press, allowing

4. (1913), 15 W.AR. 23 [hercinafter Swllivan]. For depositions, see State
Archives of Western Australia “Depositions in R. v. Louis Sullivan”, Criminal
Indictment Files, Cons. 3473, Item 427, Case 4475 (Perth, 1913) [hereinafter
Sullivan depositions]. | have written in some detail regarding this case in C.
Backhouse, “Skewering the Credibility of Women: A PReappraisal of
Corroboration in Australian Legal History™ (2000) 29 U.W.A. L. Rev. 79
[hereinafrer “Skewering the Credibility of Women™].

5. (1927), 36 Man. R. 373 (C.A.) [hercinafter Hubin (C.A.)], rev’d [1927] 5.C.R.
442 [hereinafter Hubin (5.C.C.)]. For court transcripts, see Archives of Manitoba,
Manitoba Court of Appeal No. 3/27 (1927) [hereinafter Aubin archives (C.A)J;
Supreme Court of Canada Archives, RG 125, Part 2, Box 483-1192 (1922-1962),
Vol. 556, File 5369, Series A [hereinafter Hubin archives (5.C.C.)].

6. The Sullivan and Hubin cases were selected after reviewing all of the reported
sexual assault cases from Canada berween 1900 and 1950, a sample of unreported
Canadian cases during this period from the archival records of Nova Scotia,
Onrtario and Saskarchewan, and all of the reported sexual assaulr cases from
Western Australia and Victoria, Australia published between 1900 and 1950.
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examination well beyond the contours of the reported judgment.”
Although Hubin is less well-documented in the press, the judicial
records contain scrupulously detailed accounts of the types of
evidence introduced - and rejected - as corroboration.” The timing
of the two cases is also fortuitous. The case of R. v. Baskerville,
decided by the English Court of Appeal in 1916, articulated a set
of corroboration criteria that came to hold sway across the British
Commonwealth for the next half a -:431'1t1_1rjr.|;I Sullivan presents a
unique opportunity to scrutinize early Australian law prior to the
trend-setting English decision, at a point in time when the rules of
corroboration were quite fluid and unsettled. Hubin provides a
glimpse into the immediate post-Baskerville era, at a time when
Commonwealth courts were making their own precedential
rulings about how the doctrine of corroboration should be
articulated in the wake of Baskeruville.

The cases are also well suited to comparison because the
statutory foundations of the crime of “carnal knowledge” were
identical in Canada and Australia. The British Parliament passed
an imperial statute in 1861 making it a crime to have sexual
intercourse with a girl younger than twelve. This age limit was

7. Sullivan depositions, supra note 4; “A Serious Charge” Perth Daily News (16
December 1912); “A Serious Charge™ Perth Wesr Australian (13 December 1912).
8. The Provincial Archives of Manitoba holds the appeal files for Hubin (C.A),
supra note 5, but not the lower court files. The Supreme Court of Canada
Archives contains portions of the trial transcript, as well as the written arguments
of appellate counsel. See Hubin (C.A.) archives, supra note 5. 1 am indebred 1o
Brian Hubner of the Provincial Archives of Manitoba for his efforts to locate the
surviving records. The press coverage is sparse on detail: “Four Years For Serious
Cnme” Winnipeg Tribune (8 December 1926) &; "City and Distriet”™ Winniper
Free Press (8 December 1926) &; “Supreme Court Reserves Judgment in Hubin
Case” Winnipeg Free Press (4 May 1927) 2; "Supreme Court Gives Manitoban
New Trial” Winnipeg Free Press (31 May 1927} 17; “Circumstantial Evidence Must
Be Corroborated” Winnipeg Tribune (31 May 1927) 13,

9. [1916] 2 K.B. 658 (C.A) [hereinafter Baskerville]. On the dominance of the
Baskerville analysis, see A.B. Clarke, “Corroboration in Sexual Cases™ [1980]
Crim. L. B. 362; A.E. Branca, “Corroboration” in R.E. Salhany & R.J. Carter,
eds., Studies in Canadian Criminal Evidence (Toronto: Butterworths, 1972) 133 ar
133-134 [hereinafter “Corroboration™].
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raised sixteen in 1885."° Although many of the young women
whose cases were heard under this provision were forcibly and
coercively assaulted, it was not strictly necessary to prove that the
victim had been raped by means of force, fear or fraud, as was
required for adult females. Sexual relations with underage women
could generate conviction simply upon proof that the accused had
had a sexual connection with the female concerned, with or
without her consent. Both Canada and Western Australia
inherited the 1861 statute, but both went on to enact their own
legislation thereafter. Canada retained the age limit of twelve in its
1869 statute, raising it to fourteen in 1890 and sixteen in 1920."

10. Offences Against the Person Act 1861 (UK.}, 24 & 25 Vict. , c. 100, ss. 50-51;
Criminal Law Amendment Act 1885 (UK.}, 48 & 49 Vicr, c. 69, 5. 5. On the
legislative history of these provisions, see C. Backhouse, “Nineteenth-Century
Canadian Rape Law, 180092" in D. H. Flaherty, ed., Essays in the History of
Canadian Law, vol. 2 (Toronto: Osgoode Sociery, 1983) 206 ar 206-211
[hereinafter “Mineteenth Century Canadian Rape Law™].
11. An Act Respecting Offences Against the Person, 5.C. 1869, c. 20, ss. 51-53; An
Act to Amend the Criminal Law, 5.C. 1890, ¢. 37, s5. 3, 7, 12. For a discussion of
the discrepancy in penalties between Canadian and Briush legislation, see
*Nineteenth-Century Canadian Rape Law”, ibid. The Criminal Code 1892, supra
note 1, s. 269 provided:
Every one is guilty of an indictable offence and is liable to imprisonment for
life, and to be whipped, who carnally knows any girl under the age of
fourteen years, not being his wife, whether he believes her 1o be of or above
that age or not.
See also Criminal Code, R.S.C. 1906, c. 146, 5. 301 [hereinafter Criminal Code
1906). The Criminal Code Amendment Act, 5.C. 1920, c. 43, 5. 8 [hereinafter
Criminal Code Amendment Act 1920] added 5. 301(2):
Every one is guilty of an indictable offence and liable to imprisonment for
five years who carnally knows any girl of previous chaste character under the
age of sixteen and above the age of fourteen, not being his wife, whether he
believes her to be above the age of sixteen or not. No person accused of any
offence under this subsection shall be convicted upon the evidence of one
witness, unless such witness is corroborated in some material particular by
evidence implicating the accused.
Section 17 of the 1920 statute added 5. 301(3):
On the trial of any offence against subsection two of this section, the trial
judge may instruct the jury that if in their view the evidence does not show
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Western Australia put the age limit for carnal knowledge at
fourteen in 1892, and increased it to sixteen in 1900."

One of the criminal law ideas that seems to have taken firm root
in both countries was the belief that women and children were
inherently untrustworthy when they testified about sexual
assault. There has never been any empirical basis for such
presumption, which appears to have sjpruuted from pervasive and
long-standing misogynistic attitudes.” Judges and text writers in
Canada and Australia routinely cited eighteenth century English
jurist Sir Matthew Hale for the adage that rape “was an accusation
easily to be made, and hard to be proved, and harder to be
defended by the party accused, though never so innocent”." In

that the accused is wholly or chiefly to blame for the commission of the said
offenice, they may find a verdict of acquittal.

See also Criminal Code, R.5.C. 1927, c. 36, 5. 301 [hereinafter Criminal Code
1927).

12. Sce Criminal Law Consolidation Ordinance 1865 (W.A.); Criminal Law
Amendment Act 1892 (W.A); Criminal Law Amendment Act 1900 [W.A);

Criminal Code 1902 (W.A.), s. 188(1). Secrion 188(1) provided thar:

any person who has or artempts to have unlawful carnal knowledge of a girl

under the age of sixteen years . . . is guilty of a misdemeanor, and is liable 1o

imprisonment with hard labour for two years, with or without whipping.
There was no requirement for proof of “previous chaste character”, as in the
Canadian counterpart legislation. However, it was a defence to prove that the
accused person believed, on reasonable grounds, thar the girl was of or above the
age of sixteen years. (This defence did not apply to charges of unlawful carnal
knowledge of a girl under the age of thirteen years: ss. 185, 205.) See also
Criminal Code Amendment Act 1911 (W.A), s5. 2-4.

13. For some discussion of the absence of any empirical foundation to
substantiate the claims that women often lie abour rape, see J. Scurt, “Sexism and
Psychology: An Analysis of the *Scientific Basis’ of the Corroboration Rule in
Rape™ (1979) Hecate 35.

14. M. Hale, Historica Placitorumn Coronae, vol. 1 (London: Nott and Gosling,
1734) at 635-636. On the frequency with which these statements were quoted, see
5.F. Harris, Principles of the Criminal Law, 7th ed. (London: Stevens and Haynes,
1896) at 164. For some discussion of Hale's repuration as a misogynist and his
notorious role in convicting women accused of witcheraft, see G. Geiss, “Lord
Hale, Witches and Rape™ (1978) 5 Brit. [.L. & Soc. 26; and ]. Scutr, "Law Reform
and Child Abuse in Australia” in P. Hetherington, ed., Childbood and Society in
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deference to Lord Hale, special evidentiary rules were constructed
for sexual assault trials, with judges urged to caution juries that it
was dangerous to convict upon the uncorroborated testimony of
female rape complainants.”” Canadian and Australian legislators
expanded upon the common law rules, fortifying many of their
criminal law statutes with additional requirements for
corroboration in cases of sexual assault. For some offences the
statutes went well beyond the common law preference for
corroboration, making it mandatory, and stipulating that no one
could ever be convicted “upon the uncorroborated testimony of
one witness”. The offence of “carnal knowledge” with which the
accused men were charged in the Swllivan and Hubin cases was
such an offence in Canada' and Australia.” A review of the
legislative debates that accompanied the introduction of
mandatory corroboration provisions indicates that the all-male
legislators were worried about false complaints and the potential
for extortion and blackmail. Politicians in both countries spoke of
“seducers”, “tempters” and “brazen females” of “vicious habits”,
who were wont to exhibit “hysterical”, “wanton™ and “wicked”
practices, as well as “designing girls” and “libidinous women” who
might “entrap” the “vigorous, active” and “foolish” young men of
the country. The efforts of female reform groups to remind the
politicians that “false charges of this kind” were of “very rare
occurrence” failed abjectly."

Western Awstralia (Perth: University of Western Australia Press, 1988) 125 ar 125-
126, 134,

15, See eg. Halsburys Laws of England, vol. 9 (London: Butterworths, 1909) at
388; E.H. East, Pleas of the Crown, vol.1 (Abingdon, Oxon: Professional Books,
1987) ar 445.

16. An Act to Amend the Criminal Code, 5.C. 1925, c. 38, 5. 26; Criminal Code
1927, supra note 11, ss. 301(2), 1002

17. The Criminal Code 1902 (W.A.), supra note 2, 5. 188(1) provided that *a
person cannot be convicted of any of the offences defined in this section upon the
uncorroborated testimony of one witness.” Section 1 provided that the term
“uncorroborated testimony” meant “testimony which is not corroborated in
some material particular by other evidence implicating the accused person.”

18. For reference to the debates, see “Nineteenth Century Canadian Rape Law”,
supra note 10; C. Backhouse, Petticoats and Prejudice: Women and Law in
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I.  Ila Collins and Sophie Oleksiuk: Two
Highly Credible Witnesses

Ila Collins was a mere slip of a girl just thirteen years old when
she took the witness stand in Police Magistrates’ Court in Perth,
Western Australia on a sweltering hot day in December, 1912.
Observers described her as timid, embarrassed and reticent to
speak about the intimate sexual details of her experience.
However, after being duly sworn, Ila Collins told the court how
Louis Sullivan, a fifty-year-old innkeeper who cohabited with her
mother, had sexually assaulted her repeatedly for the past eleven
months. She testified that Sullivan had accosted her while they
were out riding horses in the bush and when she was down at the
paddock feeding the pigs. She spoke in a wavering, barely audible
voice of her terror, of her efforts to resist, of Sullivan’s persistent
threats. She described her tears when he forced her to the ground,
“hurt” her inside her “private parts” and left her “wet” and in
great pain. She recalled how Sullivan had taunted her, saying, “If
it hurts you, it will only hurt you once in your life.”

Neighbours and acquaintances all characterized young Ila
Collins as “very innocent”, “a good, quiet, retiring girl”,
“babyish™ and “reserved”. She apparently struck everyone who
knew her as proper, shy and subdued. Her demeanour in court
was highly compelling, and the magistrate committed Sullivan for
trial on the strength of her statements. Ila Collins stood up
equally well at trial before the Supreme Court in Perth three
months later. Although she was cross-examined at length by
defence counsel, she seems to have impressed those in the

Nineteenth-Century Canada (Toronto: Osgoode Society, 1991) ar 69-80;
“Skewering the Credibility of Women”, supra note 4 at §7.
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courtroom as unshakeable and “entirely believable”. She
convinced the jury beyond a reasonable doubt.”

Half-way around the globe, Sophie Oleksiuk seems to have been
equally compelling when she appeared before the County Court
Judge’s Criminal Court in Winnipeg, Manitoba on a blustery,
frigid morning in December, 1926. A few days shy of her
thirteenth birthday, Sophie Oleksiuk explained that she had been
walking along a country road around nine o’clock in the morning
in order to mail a letter at the nearest post office in Lockport,
several miles southeast of her rural home. Leo Paul Hubin, a St.
Boniface man of undetermined age, had driven up alongside her in
a McLaughlin coupe and offered her a lift. She did not know him,
but she accepted the ride. She told the court how Hubin turned
north on a cross-road, and drove her four miles out of her way
despite her remonstrations. She explained that she tried to escape
from the vehicle, but that Hubin followed her out of the car,
grabbed her by the coat and raped her on the side of the road. She
also spoke of her resistance and her tears and described how
Hubin had ripped her bloomers when he tore them from her
body. She testified that she refused to get back into the car with
her attacker, and that he drove off and left her there, frightened,
hurt and weeping.

The general assessment of Sophie Oleksiuk’s testimony was also
highly positive. The witnesses emphasized her youthful
vulnerability, with the medical expert testifying that she was “still
a child physically”. She was described as “unhesitating”, and her
evidence was characterized as “true” and “convincing”, ultimately
constituting “a very strong case.” Since this was not a jury trial,
the trial judge was the ultimate trier of fact. He pronounced
Sophie Oleksiuk’s story to be “absolutely truthful” and
emphasized that he “accepted” her word “absolutely”. The judges
of the Manitoba Court of Appeal who subsequently reviewed the

19. See “Skewering the Credibility of Women”, ibid. at 79-107 for more details
regarding this testimony and its characterization by witnesses, court officials and
the press.
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case and upheld the verdict of guilty labeled her narrative “a
convincing and well-connected one”, *°

In both instances, then, the primary Crown witness was deemed
to be steadfast and highly convincing. The young girls’
testimonial credibility was elevated even further by comparison
with the manipulative and wvacillating stories proffered by the
accused men. Louis Sullivan initially denied having had any sexual
contact with Ila Collins, but then confessed to her mother that he
was surprised at the charge because he had never “got properly
into” the girl. In the end, he was reduced to complaining to a
neighbouring publican that he “was not the only one” to have had
sexual relations with the girl. An arrogant and bombastic man
who angered the appellate judges by complaining that they were
not making sufficiently detailed notes of his legal argument,
Sullivan was also known to have advised one of his employees
that “a little bit of vaseline” would prevent genital tearing during
intercourse with young girls.”!

For his part, Leo Paul Hubin provided strikingly inconsistent
statements to the police. Initially, he claimed that on the day of
the rape he was playing pool in the Seymour Hotel in Winnipeg
and was having his car fixed at a local garage, all of which he
brashly asserted could be confirmed by multiple witnesses.
Thinking better of the matter, Hubin later retracted this
statement and advised that he had played pool only briefly, then
spent the balance of the day with his mother and sister in St.
Boniface. Hubin’s evidence was judicially characterized as “weak
and quibbling”, even “a tissue of lies”.”

If the criminal trial had been constructed in accordance with the
ordinary principles of evidence, it would have been a simple
matter for the Crown attorneys in both cases to meet their onus
of proof. It was an irrefutable rule of English law that in most
criminal trials, the testimony of a single witness was sufficient to

20. Hubin (C.A.), supra note 5 at 374-375, 377-379; Hubin Archives (S.C.C.),
supra note 5.

21. See “Skewering the Credibility of Women”, supra note 5 at 89-91, 101.

22. Hubin (C.A.), supra note 5 at 375-376, 383, 385.
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